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FIRST AMONG EQUALS:
The Supreme Court in American Life.
By Kenneth W. Starr. Warner. 320 pp. $26.95

NARROWING THE NATION'S POWER:
The Supreme Court Sides with the States.
By John T. Noonan, Jr. Univ. of California Press. 203 pp. $24.95

Herfew::n" I'-ry David |. Garrow

oth Kenneth W, Starr and John T

Noonan, Jr., were among President
Ronald Reagan's best-known nominees to
the federal courts of appeal, which rank
iust below the Supreme Court in the
American judicial hierarchyv. Noonan,
who still sits on the Ninth Circuit Court of
Appeals as a senior judge, has written a
shelf-load of distinguished books on reli-
gious and legal history but is perhaps most
widely recognized as a leading scholarly
eritic of Roe v. Wade (1973) and legalized
abortion, Starr, who stepped down from
the Court of Appeals for the District of
1989 to become

solicitor general, the federal government's

Columbia Cireurt

ead lawyer before the Supreme Court, 15
of course more widely remembered for his
subsequent tenure as independent counsel
mvestigating President Bill Clinton
Starr’s wide-ranging survey of the mod-
ern Supreme Court sinee the 1969 retire-
ment of Chief Justice Farl Warren 1s an
erudite historical essay, but First Among
Fquals is also a much more substantively
opinionated piece of work than readers
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might immediately appreciate. Starr’s
most visible theme is his praise of the
post-Warren Supreme Court as “a more
lawyerly tribunal” that “has becomc
increasingly dedicated to stability and
moderation.” In significant part, as Starr
notes, this alteration 1 the Court stems
from the fact that every new justice since
1968 “has been a person of the law, not of
politics,” a huge change from carlier eras
in which judicially inexperienced public
figures such as Senator Hugo L. Black of
Alabama and California governor Warren
were named to the high bench. Some
modern nominees, such as Clarence
Thomas, may have had relatively briel
iudicial careers before their ascension to the
Court, but every nominee since Lewis I
Powell, Jr., and William H. Rehnquist in
1972 has been a sitting jurist from a federal
or [in the case of Sandra Day O'Connor)
state court

But Starr’s recurrent praise of "a Courl
dedicated to stability, not change,” has 11
limits and exceptions, given thal Starr also
asserts that the present-day Court "ought to
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A rare public gathering of the Supreme Court: From left, Chief Justice William Rehnquist, with
Justices John Paul Stevens., Sandra Day O'Connor, Antonin Scalia. Anthony Kennedy, David
Souter and Clarence Thomas (both behind Kennedy), Ruth Bader Ci nsburg, and Stephen Breyer.

be more willing to reassess its PEIOT CON-
stitutional decisions”™ than it has beern
over the past decade, Starr’s number one

candidate for reconsideration and reversal
1s Roe v. Wade, which he terms “unspeak-
ably unacceptable,” but his feelings are
cqually strong concerning Miranda v. Ari-
zona (1966}, which the Rehnquist Court
reconsidered but then forcefully reaf-
United States
12000}, with a 7 to 2 majority OPITLon

firmed in Dickerson v

written by none other than Chief Justice
Rehnquist. Careful Court watchers know
that on many issues, Relinquist as chicf
justice has been a far more moderate and
restratmed voice than he was as a junior
conservahive  on the Burger Court
between 1972 and 1986, Still. his hm*__‘;—
standing antipathy toward Miranda made
his Dickerson opinion especially remark-
able. Starr asserts that “overruling Miran-
da would have been the best result.” and
he terms Dickerson i regretiable u'x;il't'l]nlc-
ol “how restrained and cautions the Rehn-
gquast Court tends to he”

Yel two glaring contradictions mar
Starr’s overall portrait of the Rehnquisd
Court, One, concerming Bush v. Gore

(2000, Starr confronts forthrightly, albeil
only at the very end of [irst Amang
Fiquals. He correctly notes that “the most
significant faet” about the case was that
the high court “chose, twice. to become
nvolved atall,” and he perceptively iden-
tties crucial moments at the oral ATgL-
ments when, first, a comment by Justice
Ruth Bader Ginsbure, and, second, an
unintended concession by Vice President

Al Core's counsel. David Boies, marked

turning points in the Court’s handling of
the Florida dispute. But, perhaps SUTPTis-
mgly to some, Starr is openly uncomfort-
able with what he terms the “remarkably
aggressive” 5 to 4 decision in Bush v,
Gore. For someone who so visibly wants lo
chamipion judicial restraint when any-
thing other than the survival of Roe or
Miranda is on the line, Bush v. Gore iy

unpleasantly strong porridge.

tarr's greater difficulty invelves the
popularly unappreciated but none-
theless remarkably transformative sets of 3
to 4 federalism decisions the Rehnguist
Court’s reigning majority (the chief justice
P

us Justices O'Connor, Thomas. Antonin
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Scalia, and Anthonv Kennedy) has been
handing down annually since United
States v, Lopez (1995), which held uncon-
stitutional the Gun-Free School Zones
Act. Alforizo Lopez, who took a 38-cal-
iber handgun to his San Antonio high
school. may never become as tamous as
srnesto Miranda, but Lopez’s successhul
challenge to Congress's use of the conshi-
intional commerce power fo make such
an act o federal crime kicked off the maost
important jurisprudential development of
the past quarter-century. Yet Starr refuses
to acknowledge thal these new federalism
cases  represent  muscular  udicial
activisin.

T'hese cases come in three ditferent but
closely related flavors. Some of them,
such as Lopez, entail new judicial con-
straints on the commerce power, while
others, such as City of Boerne v. I'lores
(1997), greatly limit Congress's power to
enforce the guarantees of the Fourteenth
Amendment by “appropriate legislation.”
A third set, heralded by Seminale Tribe of
Florida v Florida (1996), uses the
[leventh Amendment to insulate state
government entities from federal regulatory
and anti-diserimimation statutes,

nlike Starr, Noonan sees the Relin-
quist Court’s federalism cases as
nol only remarkable but dangerously
harmful. The kev concepts in these cases
may be unfamiliar even to attentive citi-
z¢ns, but Noonan's clearly written cri-
tique illuminates how damaging all three
suhsets are becoming. State "sovereign
mmmunity” exemplities the abstruse con-
cepts involved, but  Noonan  pithily
explains how it has "become the Court's
way of restricting the powers of Congress
and enlarging the areas where the states can
escape effective control by Congress”
Anyone inclined to celebrate increased
stale independence, however, may miss
the second essential ingredient in this
below-the-radar constitutional revolubion:
The Court is dramatically constraining
Congress's power. under both the com-
merce clause and the Fourteenth Amend-
ment, while simultancously enlarging and
enhancing its own authority as the ulhi-

male arbiter of the distribution of govern-
ment power, a development that conld —
if one chose to acknowledge it as such —
be the most persuasive example of all 111 a
hook that charactenzes the Court as “furst
among equals.” Butit's Noonan, not Starr,
who has the will and the zeal to articulate
so profound a cnitique of the Rehnguist
Court majority’s constitutional behavior. As
Noonan writes, “If five members of the
Supreme Courl are in agreement on an
agenda, they are mightier than 500 mem-
hers of Congress with nunmobilized or
warring constituencies.”

Nation’s Power 15

inescapably demanding, for its sub-
jects aren’t household names — for instance,
[nited States v. Morrison (2000), in which the
5 to 4 majonty voided the Violence against
Wormen Act, and Board of Trustees of the
University of Alabama v. Garrett (2001), i
which the same majority moculated the
states from having to comply with the Amer-
weans with Disabilinies Act. Stll, thas bnel
book is an immensely valuable and important
critique of the Rehnquist Court’s constitu-
tional agenda. Noonan terms the current
justices “highly ariginal in their treatment of
the Constitution,” and adds: “1t s an illu-
sion to suppose that they are less imventive
than their predecessors in their interpretation
of constitutional texts.”

As a judege with nearly two decades ot
experience, Noonan makes a further telling
point about the impersonally abstract man-
ner i which the Rehnguist Courl majon-
ty has carned out its federalisin revoluhon,
4 point that many academic enties of the
Court overlook: “Facts should dnve cases
That is the experience of most trial judges
and of many appellate judges.

arrowing the

At the cen-
ler of the facts are the persons who brought
the facts into existence or responded to
them. Torget the facts, and you forget the
persons helped or hurt by the decisions.”
Bul for a Supreme Court “with an agen-
da.” he adds, "the facts are of minor impor-
tance and the persons affected are worthy of
almost no attention ”

=Davin | GARROW i the author of Liberty and Sexuo-

alitvt The Right to Prvacy and the Making of Roe v
Wirde (1994, upduted ['HI8)
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